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APPENDIX 2

GUIDANCE FOR LINE MANAGERS ON THE ENDING OF A FIXED TERM CONTRACT

To use this guidance for employees who have held successive fixed-term contracts, or have been employed on a fixed-term basis with NHS Fife (and/or previously with other NHS employers) for 2 years or more, or will have done so at the point of terminating the contract, contact the Workforce Directorate for advice prior to any action. 

As is already stated above, employees and managers are aware of the existence of the fixed term contract and discussion on the reasons for that temporary cover and the ending of the contract is part of normal every day discussions and interaction in the workplace.  However, the statutory requirement for following dismissal procedures means this process needs to be formalised.

To do this, you should send the employee the Grounds for Expiry of Contract letter (Appendix 4), asking them to attend a meeting with you to confirm the ending of their contract, and affording them the opportunity to raise any issues or circumstances where they feel that the action is unfair.  You should do this as early as is reasonably practical before the end of the contract.  If the employee fails to attend the meeting, a second date and time should be offered.

When offering a second date, insert confirmation that failure to attend the re-arranged date would result in you recommending the termination of the fixed term contract in line with the intended end date of the contract of employment in your first letter.

In circumstances where the fixed term contract is short, it is reasonable to condense the time scale in the process – the most important aspect is that the procedure is followed.  It is also not unreasonable that for cases where an appeal against dismissal might be heard (covered in more detail in Section 4) that the appeal is held after the expiry of the contract.  For example, this may occur in cases where the contract is very short term, or where uncertainty exists around continued funding, or where the need for the nature of work to continue is uncertain up to the point where the contract terminates.

1.0
Employees Who Agree to Termination of Contract

In most cases, an employee on a fixed term contract will accept the reasons for the termination of contract at the meeting with them or will write after receiving their letter to confirm that they do not wish to meet to discuss this.  In these circumstances you need to arrange for the Dismissing Officer in the structure to send the employee the Confirmation of Termination of Fixed-Term Contract letter (Appendix 7).  Guidance on completing this letter is found in section 3.4.



The following staff are Dismissing Officers:

· Chairman, NHS Fife 

· Chief Executive, NHS Fife 

· Director of Acute Services 
·  Head of Primary and Preventative Care Services, H&SCPHead of Community Care Services, H&SCPHead of Complex and Critical Services, H&SCP Director of Property & Asset Management
· Director of Workforce 

· Director of Finance & Strategy
· Director of Nursing 

· Medical Director 

· Director of Public Health
· General Manager, Emergency Care & Medicine Directorate

· General Manager, Planned Care & Surgery Directorate

· General Manager, Women, Children & Clinical Services Directorate
However, there will be occasions where an employee will wish to meet to discuss the ending of their fixed term contract as they may wish to use this opportunity to highlight the reasons why they feel such action would be unfair.  In such circumstances, managers should follow the procedure set out in sections 3.2 – 3.5 below.
1.1
Preparing For and Conducting the Meeting

· You are taking steps that will likely end a fixed term contract of employment, so be prepared and have all contractual documentation to hand.
· Seek advice from the Workforce Directorate if you are unsure of any aspect of the procedure or any issue prior to the meeting.

· Think clearly of the purpose of the meeting – you are informing the employee of your intentions to terminate their employment and the meeting should be held in a confidential manner, in a private room with no interruptions or distractions.

· Remember in the letter to them to offer the employee the right to representation at the meeting (see Appendix 4).

· Make it clear that this is the employee’s opportunity to raise any points with you before you make the recommendation to a Dismissing Officer to terminate the contract.

· Document the meeting as what is raised by the employee and what is discussed will inform your considerations and decisions.

· Explain to the employee what will happen next.

1.2

Employees Who Disagree With The Termination of Contract

In a minority of cases you may have to make decisions and subsequent recommendations to a Dismissing Officer (see section 3.2) in respect of employees who do want to continue in employment, either in the post they occupy or a redeployed post.  In these circumstances, you must be able to give objectively justifiable reasons as to why a decision to terminate the contract is fair and whether redeployment is or is not appropriate.  In such circumstances, you would hold the meeting with the individual, note their reasons for being aggrieved at the recommendation to terminate their contract of employment, and consider all of the information available to you.  If required, consult with your HR Officer who will advise you on the most appropriate course of action.

It is not possible to list all the reasons that would potentially make a decision to terminate the fixed term contract and employment unfair, but listed below are 4 examples:

· The need for the temporary work has not really ended – this might be demonstrated by the fact that the person who they are covering for has not returned to work.

· The contract is being ended to avoid dealing with a capability or conduct reason that has not been dealt with appropriately.

· The individual has been employed in back to back, or a number of fixed term contracts and these constitute reckonable and continuous service and should be made permanent or be considered for redeployment (this may or may not be the case and each case needs consideration – consult with the Workforce Directorate).
· The employee has been under contract on a fixed term basis for over 2 years, and alternatives should be considered - such as redeployment.  Again, this fact may not be a valid reason on its own – consult with the Workforce Directorate.

It is important to remember that you will know the reason why the contract was fixed term in the first place, and that in the vast majority of cases, terminating that contract will be fair.  

However, if you are in any doubt after meeting with the employee, please contact your local HR Officer for advice and support.

If after taking everything into consideration you feel that a decision to terminate the contract would be a fair one, you will have to be able to objectively justify to your Dismissing Officer why this is the case.  Before doing so, you should write to the employee confirming the outcome of your meeting and your decision to recommend to the Dismissing Officer that their fixed term contract be terminated.  An example letter is given in Appendix 5.  



After doing this, you should follow the procedure in section 3.4 below.

(In cases where possible redeployment is discussed, this is covered in section 3.7 below and an example letter provided in Appendix 6).

If after consideration, you feel that terminating the contract would be unfair contact your local HR Officer to discuss this decision and if appropriate, follow the procedure set out in Section 3.5 below.

1.3

Recommendation – Termination of Contract

If your decision is to recommend a termination of the contract of employment you should communicate this to the employee (sample letter given as Appendix 5).

You are also required to complete the Confirmation of Termination of Fixed-Term Contract Letter (Appendix 7).  This letter is issued by the appropriate Dismissing Officer (see section 3.2 above for details).

The Confirmation of Termination of Fixed-Term Contract letter should be drafted by you as the employee’s line manager and sent to the Dismissing Officer for signing.  The reason you draft this letter is that you will be aware of all the circumstances involved in each case, and the process that you have followed.  This should be completed within 5 working days of your meeting and discussions – if this is not possible you should take steps to inform the employee in writing of the reason for the delay and the expected timeframe.


Option 1 within this letter is for circumstances in which you have held the meeting with the employee and you should detail whether or not the individual raised any issues in relation to the termination of contract.  


If the employee did raise objections, it will be your responsibility to confirm and discuss with the Dismissing Officer the reasons why these should not be taken into account and the contract terminated before the letter is issued.


Option 2 within this letter is for circumstances in which the meeting was not held with the employee either because they exercised their right in writing to not attend, or did not attend.   


The rest of the letter is for detailing annual leave entitlements / overtaken and specifying contractual notice to be paid if the letter from the Dismissing Officer does not provide the minimum notice required under the individual’s contract of employment.  For example, if the person is entitled to 4 weeks paid notice, the letter from the Dismissing Officer confirming termination of contract should go out at least 4 weeks before the termination date.  If it goes out 2 weeks before, the employee would be entitled to 2 weeks paid notice beyond their termination date.  


This section is also the opportunity to insert a final statement regarding their employment with NHS Fife.  


If you are in doubt over any stage of the process or in drafting this letter you should contact your local HR Officer.
1.4
Recommendation – No Termination of Contract


There may be occasions when the employee raises issues in relation to their contract being terminated and you take the decision to extend the contract, or take steps to make the post permanent.  If this occurs, it is important to be clear about the reasons for extending a contract or making alternative arrangements and if you are in any doubt regarding the implications of your decision, you should discuss the situation with your local HR Officer.


If you do extend the contract, normal management practices relating to recruitment (if applicable), contract extensions and payroll documentation should be followed.
1.5
Documentation


All documentation pertaining to the above procedure should be held on departmental files and copied to the Workforce Directorate.

1.6
Redeployment – When to Recommend


Example 1 - You have a member of staff who has been employed on a fixed-term contract for 3 years, but the funding and need to carry out the work has ceased so you will be recommending a termination of contract.  However, you have already consulted with the Workforce Directorate and discussed the need to seek suitable alternative employment for the individual because as the work is ceasing due to the fixed-term funding you will be making the post “redundant”.  As the individual has over 2 year’s continuous NHS service and the post they are in is redundant, the individual would be entitled to a redundancy payment in line with terms and conditions of service.  However, as NHS Fife, where possible, avoids compulsory redundancies you would be required in such circumstances to consider and recommend redeployment as an alternative to redundancy as well as recommending terminating the contract.


It is important to understand that you still need to follow the process outline above in terminating a fixed term contract even if you are going to recommend that NHS Fife seek suitable alternative employment.


Example 2 - There may be instances where an employee with 3 years service is not considered “redundant” but you would still consider redeployment for the individual employee up to the point of the termination of their contract.  For example, in a situation where a member of staff has covered 2 or 3 different periods of maternity leave in succession and has been employed for almost 2 or 3 years on a series of fixed-term contracts, you would not be making the individual “redundant” because the need for the work has not ceased, but you would still consider redeployment.  Crucially, this would not be as an alternative to redundancy as this would not apply.  In other words, if suitable alternative employment through the redeployment process was not found by the time the contract terminated, a redundancy payment would not be made at the point the contract was terminated.


Similarly if an employee has covered a fixed-term post for 3 years because the substantive post holder has been on secondment and has now returned, the employee would not be considered “redundant” as the reason for terminating the contract would be the return of the post holder - although NHS Fife would search for redeployment up to the point of termination of contract.


The Workforce Directorate will advise on what constitutes “redundancy” or otherwise and when you should consider recommending redeployment.  There are also very specific provisions governing what constitutes reckonable and continuous NHS service so please consult with your HR Officer.

Process:  In Example 1 above, you still need to follow the steps of terminating the fixed-term contract because only a Dismissing Officer can do so.  Although NHS Fife will be committing to continuing to employ the individual because we are making them redundant from their post, we are still terminating a contract if not actually terminating employment.  In cases such as this always seek Workforce Directorate support and guidance.  You would still follow the guidance as detailed in 3.4 above, but instead you would confirm that recommendation to the individual AND recommend to a Dismissing Officer that you terminate the contract, but also seek suitable alternative employment in line with Redeployment and Organisational Change policies.  To do this you would use the sample letters given in Appendices 5 and 7 respectively.


In Example 2 you would follow the process as outlined in 3.2 above using Appendix 6 for the Dismissing Officer letter terminating employment.

2.

DISMISSING OFFICERS

As a Dismissing Officer, before agreeing to sign and issue any letter terminating a fixed term contract, you should be satisfied of the following:

· That the employee was employed on a fixed term contract

· That the employee has had the opportunity to meet with their manager to discuss the reasons for the termination of contract;

· That the employee has had a letter detailing why this action has been proposed and informing them of their rights;

· That if the employee raised issues that they felt should allow their employment to continue beyond the proposed termination date of their contract, that these reasons were fully documented by the line manager of the employee, and that they took reasonable steps to fully explore these reasons and have justification for why those reasons should not change the decision to terminate the contract.

· That you are satisfied about the reasonableness of the justifications given by the line manager and that this was confirmed to the employee in writing.

· That no other approach to the employee’s individual situation should be considered before terminating the contract – for example an extension of contract or redeployment.

· That the letter confirming the termination of the fixed term contract completed by the line manager of the employee contains all relevant information as detailed in the template letter in this guidance document – see Appendix 4.

Please note that you should seek advice from the Workforce Directorate if you decide not to terminate the contract, or are in doubt as to the fairness of a decision or in circumstances where you have received a recommendation to terminate a contract of employment where there is continuous service in the contract of 2 years or more, or where the individual has held a series of fixed term contracts spanning 2 years or more, or has previous NHS reckonable service. Redeployment – If you receive a recommendation from a line manager to terminate a fixed term contract but continue employment in order to seek suitable alternative employment in line with NHS Fife’s Redeployment and Organisational Change policies, you should satisfy yourself that searching for redeployment for this individual is appropriate – for example, has the individual continuous service of 24 months or more and satisfy the definition of redundancy.

Definition of Redundancy 
The Employment Rights Act 1996 Section 139 stated that redundancy arises when employees are dismissed in the following circumstances. 

· “where the employer has ceased, or intends to cease, to carry on the business for the purposes of which the employee was employed; or where the employer has ceased, or intends to cease, to carry on the business in the place where the employee was so employed; or 

· Where the requirements of the business for employees to carry out work of a particular kind, in the place where they were so employed, have ceased or diminished or are expected to cease or diminish.”

Seek advice from the Workforce Directorate in such cases.

A sample letter terminating the fixed-term contract, but committing to seeking suitable alternative employment under the relevant policies is attached as Appendix 8.

Your decision to terminate the fixed term contract carries with it the right of appeal.  Should the employee wish to exercise this right, the appeal will be conducted in the same way as NHS Fife’s Management of Employee Conduct procedure for Appeal Hearings.  

You would be required to attend the Appeal Hearing and present to the Chair the reasons for your decision to terminate the fixed-term contract.
3.
APPEAL HEARINGS
A letter from the employee clearly stating the reasons for their appeal against the Dismissing Officers decision to terminate the fixed-term or temporary contract will be received.    Contact the Workforce Directorate for further guidance prior to inviting the employee to the Appeal Hearing (template attached as Appendix 9). 

The Appeal Hearing will be conducted in line with NHS Fife’s Management of Employee Conduct procedure for Appeal Hearings.

Written confirmation of the decision should be communicated to the employee in writing (templates for successful and unsuccessful appeals attached as Appendices 10 and 11 respectively).  

The Workforce Directorate will provide further guidance and support at this stage of the procedure.  
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